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7KH ���4 ZDUQHG� ³&RQJUHVV LV FXUUHQWO\ FRQVLGHULQJ YDULRXV

SURSRVDOV ZKLFK FRXOG UHGXFH H[SHQGLWXUHV XQGHU FHUWDLQ JRYHUQPHQW
KHDOWK DQG ZHOIDUH SURJUDPV� LQFOXGLQJ 0HGLFDUH DQG 0HGLFDLG�
0DQDJHPHQW FDQQRW SUHGLFW ZKHWKHU VXFK SURSRVDOV ZLOO EH DGRSWHG RU LI
DGRSWHG� ZKDW HIIHFW� LI DQ\� VXFK SURSRVDOV ZRXOG KDYH RQ LWV EXVLQHVV�´
-�$� DW ���� $V LQGLFDWHG� WKH ILOLQJ LV IRU WKH TXDUWHU HQGLQJ -XQH RI

����� WKH VLJQDWXUH VKHHW� KRZHYHU� LV GDWHG -XO\ ��� �������7KXV� WKH
ILOLQJ ZDV IRU D SHULRG HQGHG DOPRVW WZR PRQWKV EHIRUH WKH FRQIHUHQFH
UHSRUW ZDV SULQWHG DQG ZDV VLJQHG IRXU GD\V SULRU WR WKH UHSRUW�

,W VHHPV WR PH WKDW ZH KDYH WR ORRN DW WKH VWDWHPHQW LQ WHUPV RI WKH
TXDUWHU IRU ZKLFK LW ZDV LQWHQGHG��WKH TXDUWHU HQGLQJ -XQH RI ������UDWKHU
WKDQ WKH GDWH RQ ZKLFK LW ZDV VLJQHG� $Q\RQH UHDGLQJ WKH VWDWHPHQW
VKRXOG NQRZ WKDW WKH DQDO\VLV ZDV PDGH SULRU WR WKH HQG RI WKDW TXDUWHU�
7KHPDMRULW\ FRPSOHWHO\ GLVUHJDUGV WKH IDFW WKDW WKH VWDWHPHQW LQ WKH ���4
ZDV PDGH LQ UHODWLRQ WR D TXDUWHU WKDW HQGHG LQ -XQH RI �����
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&LUFXLW DIWHU %DVLF�
7R WKH H[WHQW WKH PDMRULW\ LV VXJJHVWLQJ WKDW WKH 6XSUHPH &RXUW¶V

DSSOLFDWLRQ RI WKH PDWHULDOLW\ VWDQGDUG LQ %DVLF FRQWUROV RXU DQDO\VLV KHUH
DQG GRHV QRW SHUPLW XV WR KROG DV D PDWWHU RI ODZ WKDW VRIW LQIRUPDWLRQ LV
LPPDWHULDO� , GUDZ WKH UHDGHU¶V DWWHQWLRQ WR IRRWQRWH QLQH RI WKH &RXUW¶V
RSLQLRQ ZKLFK PDGH FOHDU WKH &RXUW GLG ³QRW DGGUHVV � � � DQ\ RWKHU NLQGV
RI FRQWLQJHQW RU VSHFXODWLYH LQIRUPDWLRQ� VXFK DV HDUQLQJV RU IRUHFDVWV�´
%DVLF� ��� 8�6� DW ��� Q�� �HPSKDVLV DGGHG�� 7KLV &LUFXLW KDV FRQWLQXHG
WR XVH WKH VWDQGDUG , UHO\ RQ WRGD\ZHOO DIWHU WKH 6XSUHPH&RXUW¶V GHFLVLRQ
LQ %DVLF� 6HH ,Q UH 6RIDPRU 'DQHN *URXS� ,QF�� ��� )��G DW ����
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/HVW WKHUH EH DQ\ GRXEW WKDW WKH PDMRULW\ LV UHMHFWLQJ WKH ORQJ�

VWDQGLQJ SULQFLSOH WKDW VRIW LQIRUPDWLRQ LV LPPDWHULDO� LW VD\V LQ UHVSRQVH
WR P\ GLVVHQW WKDW %DVLF� ,QF� Y� /HYLQVRQ� ��� 8�6� ��� ������ ³KDV
GUDZQ WKH WHVW >RI PDWHULDOLW\@ PRUH EURDGO\´ WKDQ ZKDW WKH PDMRULW\
FKDUDFWHUL]HV DV P\ WHVW RI ³QXPEHUV DORQH�´ , WKLQN WKH PDMRULW\
PLVXQGHUVWDQGV WKH EDVLV IRU��DW OHDVW ZKDW ZDV��WKLV &LUFXLW¶V WHVW IRU
PDWHULDOLW\� , DJUHH ZLWK WKH SURSRVLWLRQ WKDW ZKHWKHU LQIRUPDWLRQ LV
PDWHULDO GHSHQGV RQ ZKHWKHU LW LV GHWHUPLQHG WKDW D UHDVRQDEOH LQYHVWRU
ZRXOG ILQG WKH LQIRUPDWLRQ LPSRUWDQW� :HPDNH WKDW GHWHUPLQDWLRQ LQ WKH
FRQWH[W RI SURMHFWLRQV E\ DVFHUWDLQLQJ ZKHWKHU WKH SURMHFWLRQV DUH DEOH WR
EH FDOFXODWHG ZLWK VXEVWDQWLDO FHUWDLQW\� ,I WKH\ DUH QRW� WKHQ ZH KDYH KHOG
WKDW� DV D PDWWHU RI ODZ� QR UHDVRQDEOH LQYHVWRU FRXOG ILQG WKH LQIRUPDWLRQ
LPSRUWDQW� 6HH ,Q UH 6RIDPRU 'DQHN *URXS� ,QF�� ��� )��G DW ���� 7KDW
ZDV WKH WHVW LQ WKLV &LUFXLW SULRU WR %DVLF DQG LW UHPDLQHG WKH WHVW LQ WKLV
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7KH GXW\ WR XSGDWH ³FRQFHUQV VWDWHPHQWV WKDW� DOWKRXJK UHDVRQDEOH

DW WKH WLPH PDGH� EHFRPH PLVOHDGLQJ ZKHQ YLHZHG LQ WKH FRQWH[W RI
VXEVHTXHQW HYHQWV�´ ,Q UH %XUOLQJWRQ&RDW )DFWRULHV 6HF� /LWLJ�� ��� )��G
����� ���� ��G &LU� ������ $V WKH 7KLUG &LUFXLW SRLQWHG RXW� ³)RU D
SODLQWLII WR DOOHJH WKDW D GXW\ WR XSGDWH D IRUZDUG�ORRNLQJ VWDWHPHQW DURVH
RQ DFFRXQW RI DQ HDUOLHU�PDGH SURMHFWLRQ� WKH DUJXPHQW KDV WR EH PDGH
WKDW WKH SURMHFWLRQ FRQWDLQHG DQ LPSOLFLW IDFWXDO UHSUHVHQWDWLRQ WKDW
UHPDLQHG µDOLYH¶ LQ WKHPLQGV RI LQYHVWRUV DV D FRQWLQXLQJ UHSUHVHQWDWLRQ�´
,G� DW ����� +RZHYHU� ZH UHJDUG FHUWDLQ RI GHIHQGDQWV¶ VWDWHPHQWV²VXFK
DV WKH FODLPHG LQDELOLW\ WR IRUHVHH WKH OHJLVODWLRQ LQ ODWH -XO\ DQG WKH
³FRPIRUW´ VWDWHPHQWV LQ 6HSWHPEHU²DV PLVOHDGLQJ QRW RQO\ LQ OLJKW RI
ODWHU HYHQWV EXW DOVR DW WKH WLPH WKH\ ZHUH PDGH� :H WKHUHIRUH QHHG QRW
UHDFK WKH TXHVWLRQ RI ZKHWKHU ZH UHFRJQL]H D GXW\ WR XSGDWH�
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7KLV IRUPXODWLRQ LV GUDZQ IURP WKH VWDWXWRU\ WH[W� ZKLFK LV ZULWWHQ

LQ WKH QHJDWLYH GLVMXQFWLYH�
([FHSW DV SURYLGHG LQ VXEVHFWLRQ �E�� LQ DQ\ SULYDWH DFWLRQ DULVLQJ
XQGHU WKLV WLWOH � � � WKDW LV EDVHG RQ DQ XQWUXH VWDWHPHQW RI D PDWHULDO
IDFW RU RPLVVLRQ RI D PDWHULDO IDFW QHFHVVDU\ WR PDNH WKH VWDWHPHQW
QRW PLVOHDGLQJ� D SHUVRQ UHIHUUHG WR LQ VXEVHFWLRQ �D� VKDOO QRW EH

OLDEOHZLWK UHVSHFW WR DQ\ IRUZDUG�ORRNLQJ VWDWHPHQW�ZKHWKHUZULWWHQ
RU RUDO� LI DQG WR WKH H[WHQW WKDW²

�$� WKH IRUZDUG�ORRNLQJ VWDWHPHQW LV²
�L� LGHQWLILHG DV D IRUZDUG�ORRNLQJ VWDWHPHQW� DQG LV

DFFRPSDQLHGE\PHDQLQJIXO FDXWLRQDU\ VWDWHPHQWV
LGHQWLI\LQJ LPSRUWDQW IDFWRUV WKDW FRXOG FDXVH
DFWXDO UHVXOWV WR GLIIHU PDWHULDOO\ IURP WKRVH LQ WKH
IRUZDUG�ORRNLQJ VWDWHPHQW� RU

�LL� LPPDWHULDO� RU
�%� WKH SODLQWLII IDLOV WR SURYH WKDW WKH IRUZDUG�ORRNLQJ

VWDWHPHQW²
�L� LI PDGH E\ D QDWXUDO SHUVRQ� ZDV PDGH ZLWK DFWXDO

NQRZOHGJH E\ WKDW SHUVRQ WKDW WKH VWDWHPHQW ZDV
IDOVH RU PLVOHDGLQJ� RU

�LL� LI PDGH E\ D EXVLQHVV HQWLW\�>VLF@ ZDV²
�,� PDGH E\ RU ZLWK WKH DSSURYDO RI DQ H[HFXWLYH

RIILFHU RI WKDW HQWLW\� DQG
�,,� PDGH RU DSSURYHG E\ VXFK RIILFHU ZLWK DFWXDO

NQRZOHGJH E\ WKDW RIILFHU WKDW WKH VWDWHPHQW
ZDV IDOVH RU PLVOHDGLQJ�
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%DVLF FRQFHUQHG WKH SURSHU VWDQGDUG RI PDWHULDOLW\� :H GR QRW

XQGHUVWDQG WKH 6XSUHPH &RXUW WR KDYH GLVWXUEHG WKH SUHPLVH IRU OLDELOLW\
LQ WKDW FDVH� YL]�� ³FRUSRUDWH RIILFHUV DUH QRW UHTXLUHG WR VSHDN� EXW RQFH
WKH\ GR� WKH\ PXVW EH WUXWKIXO LI WKHLU FRPPHQWV DUH PDWHULDO WR LQYHVWRUV¶
GHFLVLRQPDNLQJ�´ 0D\HU Y� 0\ORG� ��� )��G ���� ��� ��WK &LU� �����
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7KH SDQHOPDMRULW\ IRXQG WKDW ³WKH SOHDGLQJV VHW IRUWK QR VWDWHPHQWV�

DIWHU $XJXVW �� ����� ZKLFK DUH GLUHFWO\ DWWULEXWDEOH WR DQ\ RI WKH
GHIHQGDQWV�´ 7KH GLVVHQW OLNHZLVH FKDOOHQJHV RXU GHFLVLRQ WRGD\ DV
SUHGLFDWLQJ OLDELOLW\ RQ DQDO\VWV¶ VWDWHPHQWV DORQH� :HKROG QR VXFK WKLQJ�
3ODLQWLIIV¶ DOOHJDWLRQ RI WKH VWDWHPHQW PDGH E\ GHIHQGDQWV RQ
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6HSWHPEHU ��� ����� DWWULEXWHV WKH HDUQLQJV SURMHFWLRQV WR /XQVIRUG DQG
5HHG� 0RUHRYHU� WKH FRPSODLQW LGHQWLILHV WKH DQDO\VWV WR ZKRP WKH
VWDWHPHQWV ZHUH PDGH²0DXUHHQ 6XOOLYDQ RI &RZHQ 	 &RPSDQ\ DQG

6FRWW 0DFNHV\ RI 0RUJDQ 6WDQOH\²DV ZHOO DV WKH WLPLQJ DQG FRQWHQWV RI

WKH GLVFXVVLRQ� $P� &RPSO� � ���� -�$� ���� 7KHVH GHWDLOV PHHW WKH

SDUWLFXODULW\ UHTXLUHPHQW IRU SOHDGLQJ IUDXG XQGHU ERWK )HG 5� &LY� 3�

��E�� VHH 0LFKDHOV %OGJ� &R� Y� $PHULWUXVW &R�� ��� )��G ���� ��� ��WK
&LU� ������ DQG WKH 5HIRUP $FW� VHH 1RYDN� ��� )��G DW ���
�³$FFRUGLQJO\� D FRPSODLQW FDQPHHW WKH QHZ SOHDGLQJ UHTXLUHPHQW � � � E\
SURYLGLQJ GRFXPHQWDU\ HYLGHQFH DQG�RU D VXIILFLHQW JHQHUDO GHVFULSWLRQ
RI WKH SHUVRQDO VRXUFHV RI WKH SODLQWLIIV¶ EHOLHIV�´�� &RQWUDU\ WR WKH
GLVVHQW¶V LQVLVWHQFH� SODLQWLIIV¶ DOOHJDWLRQ FRQFHUQLQJ WKH 6HSWHPEHU ��
VWDWHPHQW GRHV QRW UHO\ VROHO\ RQ WKLUG�SDUW\ UHSRUWV DV LWV VRXUFH�

�
$V GLVFXVVHG LQIUD� ZH GR QRW ILQG WKH FDXWLRQDU\ ODQJXDJH

VXIILFLHQWO\ PHDQLQJIXO WR FRUUHFW WKLV PLVOHDGLQJ UHSUHVHQWDWLRQ� $W DQ\
UDWH� WKH &RQIHUHQFH 5HSRUW SRLQWHG RXW WKDW ³WKH DSSOLFDELOLW\ RI WKH VDIH
KDUERU SURYLVLRQV XQGHU VXEVHFWLRQ >��8�6�&� � ��X��@�F�����%� VKDOO EH
EDVHG RQ WKH µDFWXDO NQRZOHGJH¶ RI WKH GHIHQGDQW DQG GRHV QRW GHSHQG RQ
XVH RI FDXWLRQDU\ ODQJXDJH�´ +�5� &RQI� 5HS� 1R� �������� DW �� �������
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